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When private contractors are killed, we can just 

say they are not part of our military forces. The 

same could be said if and when they kill.
1
 

 

 

 

                                                 
1 Former US ambassador to Colombia, Myles 
Frechette, in Brutality Emanates from Occupation, 
Arab Am. News (Dearborn, Mich.), May 14, 2004, at 
4 as cited in: Prosecuting the lawless: Human Rights 
abuses and private military firms, Heather Carney, 
George Washington Law Review. 

1. PMCsô status: are they 
mercenaries? 

PMCs often operate in armed conflicts and 

they are mainly hired by Statesô parties to the 

conflict, which assign them several duties, 

such as combating, providing security
2
 or 

support to armed forces. First, this 

phenomenon has been addressed as 

constituting the rise of a new type of 

mercenarism, which is unaccountable and 

dangerously not restrained by any effective 

regulation. Second, delegating to PMCs 

important wartime tasks, like prisonsô security 

or even employing them in combats, poses 

contractors in the position to seriously violate 

International Humanitarian Law rules and the 

inexistence of a proper international 

regulation may leave them unpunished for the 

commission of such severe crimes. 

The lack in regulation affects several 

aspects of PMCsô status, such as their 

entitlement to prisoner of war status or their 

liability to be targeted
3
 in a conflict, but the 

first issue we come across is their definition 

as mercenaries, since mercenarism is an 

international crime.  

The principal arguments against 

mercenarism are those that emphasize its 

capability to destabilize sovereign nations and 

impede the right of peoples of self-

determination. The definition of mercenary is 

included in two important international 

treaties: the 1977 Additional Protocols to the 

Geneva Conventions and UN International 

Convention Against the Recruitment, Use, 

                                                 
2 In this case they can also be called Private Security 
Companies, which grant their services to diplomats, 
governmental authorities as well as private 
industries. 
3 In an armed conflict, whether international or not, 
contractors may play different roles (fighting roles, 
ÓÅÃÕÒÉÔÙȟ ÓÕÐÐÌÉÅÒÓȣɊ ÓÏ ÔÈat it is difficult defining 
them either as combatants or as civilians. These 
aspects are strictly related to the application of 
Geneva Conventions, in particular of the Prisoner of 
War Status (in international armed conflicts) or, as 
stressed above, their liability to be targeted.  
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Financing and Training of Mercenaries. 

Article 47 Additional Protocols states: 

  

A mercenary is a person who: 

a. Is especially recruited locally 

or abroad in order to fight in an 

armed conflict; 

b. Does, in fact, take part in the 

hostilities; 

c. Is motivated to take part in the 

hostilities essentially by the 

desire of private gain and, in 

fact, is promised, by or on 

behalf of a Party to the 

conflict, material compensation 

[é]; 

d. Is neither a national of a Party 

nor a resident of the territory 

controlled by a party to the 

conflict; 

e. Is not member of the armed 

forces of a Party to the 

conflict; and 

f. Has not been sent by a State 

which is not Party to the 

conflict on official duty as a 

member of its armed forces. 

 

The UN Convention differs in some point 

and appears to be broader than the precedent 

definition, adding that:  

Å Mercenaries may exist both in armed 

conflicts and ñany other situationò
4
; 

Å Theyôre recruited to participate in a 

concreted act of violence aimed at 

overthrowing a Government or otherwise 

undermining the constitutional order of a 

State. 

We can argue that both the provisions do 

not apply to the modern shape of 

mercenarism: corporations. Thus, the 

outcome is that only PMCsô employees can be 

held accountable of the crime of mercenarism 

and yet in very limited circumstances, 

because of many problems arising in fulfilling 

all the provisionsô conditions. There is no 

difficulty in satisfying letters c) and f) whilst 

there might be some hassle with nationality or 

in defining ñtaking part in the hostilitiesò: 

contractors may come from several different 

                                                 
4 Art. 1, sub-paragraph 2 of U.N. Mercenary 
Convention. 

countries so that, given the same criminal 

conduct
5
, there might be the case in which 

only few of them could be prosecuted. 

Moreover, mercenaries should be ñrecruited 

to fightò: what if, for example, contractors are 

to defend a military object against enemies? 

Security: is that taking part to the hostilities?
6
 

All these difficulties in giving the proper 

place to PMCs suggest that a new definition 

of mercenary should be made, which should 

include not only corporatesô liability, 

extending the responsibility to anyone who 

recruits, finances, trains or employ 

mercenaries, but also the overcoming of the 

nationality
7
 principle (or at least mitigating it) 

and, in some authorsô view
8
, the profit 

motive. 

What also emerges from this analysis is that 

many of the issues related to modern 

mercenarism are consequence of the lack in 

regulation about PMCs: these companies 

should be regulated with international 

                                                 
5 In this case, a conduct that can satisfy all the 
requirements to be considered a mercenary 
conduct. 
6
 An interesting argument is given by Enrique Bernales 

Ballestreros, former U.N. Special Rapporteur on 

mercenarism that, in the July 2003 report (Document 

A/58/115), notices that the fact it may be a government 

ñwhich hires mercenaries, or hires companies which in 

turn recruit mercenaries, for its own defence and 

political purposes within its country or to bolster 

positions in armed conflicts does not change the nature 

of the act or its illegitimacy. The principle that should 

be adopted in elaborating the new legal definition of 

mercenary is that the State is not authorized to recruit 

and employ mercenaries.ò 
7 This, in order to held accountable for the crime of 
mercenarism the whole group of people, for 
example, hired by a State and taking part in an 
armed conflict and not only those whose nationality 
permits it; and also to discourage the flourishing of 
such PMCs. 
8 See Ryan M. Scoville, Toward an accountability-
ÂÁÓÅÄ ÄÅÆÉÎÉÔÉÏÎ ÏÆ ȰÍÅÒÃÅÎÁÒÙȱ, in Georgetown 
Journal of International Law. He says that the profit 
motive should be irrelevant because Ȱa profit motive 
does not reliably indicate the absence of 
accountability. Even when a recruit is motivated 
primarily by a desire for private gain, mechanisms 
such as formal training, a strict hierarchy, and the 
possibility of criminal sanction for misconduct will 
constrain his or her ÂÅÈÁÖÉÏÒȱ and also because 
ÐÒÏÖÉÎÇ ÔÈÁÔ ÔÈÅ ÁÃÔÏÒ Ȱ×ÁÓ ÍÏÔÉÖÁÔÅÄ ÔÏ ÔÁËÅ 
ÐÁÒÔȣÅÓÓÅÎÔÉÁÌÌÙ ÆÏÒ ÐÒÉÖÁÔÅ ÇÁÉÎȱ ÉÔ ×ÏÕÌÄ ÂÅ ÔÏÏ 
burdensome for the prosecutor to prove. 
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provisions and be posed under international 

supervision.  

Although many issues arise in defining the 

liability for the crime of mercenarism, I will 

argue that contractors are liable under IHL. 

 

1. Is HIL binding for everyone? 

No doubt in saying that armed forcesô 

member and in general combatants are bound 

by IHL, the dispute is whether also civilians 

are. A first guideline is given by ICTR in 

Akayesu case, in a paragraph about ñThe class 

of perpetratorsò
9
: 

ñThe duties and responsibilities of the 

Geneva Conventions and the Additional 

Protocols, hence, will normally apply only to 

individuals of all ranks belonging to the 

armed forces under the military command of 

either of the belligerent parties, or to 

individuals who were legitimately mandated 

and expected, as public officials or agents or 

persons otherwise holding public authority or 

de facto representing the Government, to 

support or fulfil the war efforts.ò 

In applying these criteria to PMCs we can 

see that, where there are no instructions to 

commit the crime or the link to a State party 

is not evident, the application of IHL depends 

on ñfulfil[ing] the war effortò. This last 

criterion, in my view, is still too narrow and 

ICTR itself broadened this principle in 

Musema judgment
10

: 

ñprovisions of the laws and customs of war 

are addressed not only to combatants and to 

members of State and other public authorities, 

but to anybody who is in a position to assist in 

their violation.ò 

In summon, we can notice that in general 

IHL is binding for anyone who is in the 

position to violate it. The latter, then, is 

differently defined in relation to all different 

crimes and their elements
11

, but what we can 

                                                 
9 ICTR, Akayesu judgement, Case No. ICTR-96-4-T, 
2nd September 1998; paragraph 631. 
10 ICTR, Prosecutor v. Musema, judgment, Case No. 
ICTR-96-13-A,27th January 2000; paragraph 271. 
11 For example whilst war crimes are to be 
perpetrated during an armed conflict (and then the 
link between it and the perpetrator is of major 
importance), Crimes against Humanity can take 
place also in peacetime. 

conclude is that also civilians could be bound 

by IHL. 

In my point of view, we have also to 

consider the obligation of States ñto respect 

and to ensure respect for the present 

Convention in all circumstancesò
12

: in this 

statement we can find the underlying ratio of 

IHL, which suggests that the latter has to be 

respected at any chance. This implies that 

States should undertake the duty to train in 

IHL both members of armed forces and not 

members, as provided by Art. 127 III Gen. 

Conv. and Art. 144 IV Gen. Conv.
13

, in order 

to increase the knowledge and consciousness 

of the existence of rules limiting the barbarity 

of war. 
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12 Common Art. 1 Geneva Conventions. 
13 Art 127. The High Contracting Parties undertake, 
in time of peace as in time of war, to disseminate the 
text of the present Convention as widely as possible 
in their respective countries, and, in particular, to 
include the study thereof in their programmes of 
military and, if possible, civil instruction, so that the 
principles thereof may become known to all their 
armed forces and to the entire population. 
Art. 144. The High Contracting Parties undertake, in 
time of peace as in time of war, to disseminate the 
text of the present Convention as widely as possible 
in their respective countries, and, in particular, to 
include the study thereof in their programmes of 
military and, if possible, civil instruction, so that the 
principles thereof may become known to the entire 
population. 
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