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1. Triggering ICC’s jurisdiction. 

If grave breaches of IHL happen, the best 

forums for prosecution seem to be 

International Tribunals as “they are in a 

better position to understand and apply 

international law”.
1
 Further, there are several 

pragmatic reasons to trigger such courts: the 

necessity to investigate in many different 

countries, the inability of Statesô courts to 

prosecute, the need for an impartial forum and 

                                                 
1 Antonio Cassese, International Criminal Law, 2003. 

the outcome of a uniform interpretation of 

norms (or case law). 

Several conditions are required in order to 

trigger ICCôs jurisdiction. First, the crime 

alleged has to be addressed in the Rome 

Statute: the formal basis lies in Art. 5 ICC. 

We can see this is not a real limitation, since, 

for instance, Art. 8 ICC defines War Crimes 

as ñgrave breaches of the Geneva 

Conventionsò, de facto addressing the most of 

IHL.  

Second, Art. 12(2) ICC states that ñthe 

Court may exercise its jurisdiction if one or 

more [é] States are Parties to this Statute or 

have accepted the jurisdiction of the Courtò 

and the crime is committed in the territory of 

these States or by their nationals. This 

provision could represent a fence to 

prosecution of PMCsô members: it might 

happen that a contractor is (A) neither a 

national of a State party nor (B) the crime was 

committed in the territory of one of States 

parties. Further, by the combination of the 

two cases it might happen that only few 

contractors of the same company could be 

held accountable for the same crime they 

committed all together. In summon, we can 

see there is a kind of ñdifferentialò liability, 

which, in my view, is questionable when 

applied to such grave crimes.  

At last, Art. 13 ICC provides the possibility 

of referral of the commission of crimes to the 

Prosecutor by the Security Council, having no 

regards to neither territory nor nationality. 

What could be done, then, in order to 

enforce liability of non-party Statesô national 

other than in case of a referral by the Security 

Council?
2
 

                                                 
2
 An interesting point is made by the Human Rights 

Watch, in “1. ACCEPTANCE OF JURISDICTION,” 

Summary Of The Key Provisions, which notes that ñin 

cases other than Security Council referrals, the ICC 

will only be able to act where the state on whose 

territory the crimes were committed or the state of 

nationality of the accused have ratified the treaty or 

accept the courtôs jurisdiction over the crime. [é]. As 

the state of territory and nationality of the accused will 

often in practice be one and the same state, and that 
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The first possible solution is looking 

whether or not ICC has a universal 

jurisdiction. The latter is the situation, mainly 

referred to States
3
, where the jurisdiction is 

established over a crime without reference to 

the place of perpetration, the nationality of the 

suspect or the victim and without any link 

with the prosecuting State. There are crimes 

that affect the International Community as 

whole, namely War Crimes, Crimes against 

Humanity, Genocide and Torture. My 

argument is that we can shift this type of 

jurisdiction from the national to international 

level because of two reasons: the universal 

concern about those crimes and the idea that 

intôl forums are more accountable and 

impartial than Statesô ones when dealing with 

such matters. But looking to ICC some issues 

arise. There are many grounds on which 

negation of ICCôs universal jurisdiction have 

been posed. First, by granting such power to 

the Court, Statesô sovereignty would be 

harmed, because of the violation of the duty 

not to interfere in Statesô domestic matters. 

This is a strong argument, but we can reply 

that ICC will prosecute the perpetrator as 

individual, expressly excluding any Stateôs 

responsibility
4
. The conclusion is that such 

prosecutions would not affect the non-

prejudice principle since there is no offence to 

the rights of the State of nationality of the 

accused. 

Second, the existence of a specific provision 

about jurisdiction: Art. 12 ICC. Michael P. 

Scarf stressed that “No one at the diplomatic 

Rome Conference disputed the core crimes 

within the ICC’ jurisdiction were crimes of 

universal jurisdiction”
5
 and therefore we can 

argue that Art. 12 is merely the outcome of a 

diplomatic mediation as a means to preserve 

Statesô sovereignty and was not intended to 

negate universal jurisdiction at all. But is still 

                                                                            
state may well not be state party, this is likely to be the 

greatest impediment to the Courtôs ability to make a 

difference in the real worldò. 
3 See next paragraph. 
4 See art. 25 (4) ICC : Ȱ.Ï ÐÒÏÖÉÓÉÏÎ ÉÎ ÔÈÉÓ 3ÔÁÔÕÔÅ 
relating to individual criminal responsibility shall 
affect the responsibility of States under International 
,Á×ȱ. 
5 Michael P. Scharf, 4ÈÅ )##ȭÓ ÊÕÒÉÓÄÉÃÔÉÏÎ ÏÖÅÒ ÔÈÅ 
nationals of non-party States: a critique of the U.S. 
position, in Law and Contemporary Problems, Vol. 
64, No. 1, pag. 77. 

impossible to claim the existence of a pure 

universal jurisdiction of ICC, because of the 

presence of those triggering mechanisms in 

Art. 12 and 13. A practical solution to this 

inconvenient could be the possibility of 

States, either parties to the Statute or not, to 

delegate their universal jurisdiction to the 

Court, without the consent of the State of 

nationality. In every day life this often 

happens in relation to more simple crimes 

when courts asks for extradition. Therefore it 

wouldnôt be impossible imaging a scenario in 

which States delegate their territorial 

jurisdiction to an international court, also 

looking to a famous precedent as it can be 

Nuremberg Tribunal.  

Let me point out that, in relation to PMCs, a 

better response can only be achieved by a 

modification of the Statute, for instance 

including in it a kind of derogation (or an 

addition) to territorial or nationality principles 

stating that, in case of PMCs, what matters is 

the only factual link with a State
6
.  Further, an 

interesting point of view on the whole dispute 

(we can say ñprogrammaticò point of view) is 

given by ICCôs preamble itself, where it states 

that ñthe most serious crimes of concern to 

the international community as a whole must 

not go unpunished and their effective 

prosecution must be ensured by taking 

measures at the national level and by 

enhancing international cooperationò and that 

ñto these ends [é] to establish an 

independent permanent International Criminal 

Courtò.  

 

2. States’ universal jurisdiction. 

Less disputes arise when the argument of 

universal jurisdiction is applied to States. I 

have already pointed out the nature of 

universal jurisdiction and what are its legal 

foundations. PMCsô members could therefore 

held liable under International Criminal Law 

also before Statesô courts. Best examples of 

                                                 
6 For instance, the hiring contract, or, as some 
authors say, the possibility of a State to exercise 
jurisdiction on contractors, whether civil or 
criminal. (See Louise Doswald-Beck, Private military 
companies under International Humanitarian Law, 
in From Mercenaries to Market: The Rise and 
Regulation of Private Military Companies, Oxford 
University Press, 2007; pag. 121. 
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this kind of event are the Israeli prosecution 

of Adolf Eichmann and the Pinochet litigation 

throughout Europe. What has to be remarked 

is that customary international law provides 

that, in the case the commission of the crime 

happens within the territory of the State, the 

latter has a duty to prosecute. This obligation 

proceeds directly from Geneva Conventions 

and it is argued that it derives from the duty 

of States to guarantee human rights granting 

legal protection. A justification of this view 

may also be seen in the words of ICCôs 

preamble cited above. Yet, the question is 

whether third States have the same duty: as 

stressed by Gerhard Werle,  “The principle of 

universal jurisdiction gives only the authority 

to prosecute. A far broader duty to prosecute 

[…] has so far been universally recognised 

only for war crimes in international armed 

conflicts”
7
. This is related to Gen. Conv. IV 

art. 146, which states that “Each High 

Contracting Party shall be under the 

obligation to search for persons alleged to 

have committed, or to have ordered to be 

committed, such grave breaches, and shall 

bring such persons, regardless of their 

nationality, before its own courts”.  

In my view, although the article is included 

in a convention relative to the protection of 

civilians during wartime, limiting this 

principle to intôl armed conflicts is limiting 

the ratio of IHL itself, especially if we 

consider that nowadays armed conflicts are 

more and more of non-international character. 

Furthermore, if the universal jurisdiction is 

related to the quality of crimes, 

notwithstanding all the other circumstances, 

then it seems to me kind of odd still relying 

on those categorizations: the understanding 

should be that every State in presence of such 

crimes has the duty to prosecute, not only an 

authority.  

In practice, this possibility comes across 

several issues. First of all, there does not seem 

to be a duty of assistance by third States other 

than the prosecuting one. This turns out to be 

a serious fence to investigations when they 

happen to be done in foreign territory or when 

there is the need to acquire information from 

                                                 
7 Gerhard Werle, Principles of International Criminal 
Law, T.M.C. Asser Press 2005, pag. 63. 

other States.
8
 Second, even if information and 

particularly witnesses are available, still 

remain problems related to the difficulty in 

communication between different traditions: 

credibility of witnesses testifying through 

interpretation and from different cultural 

backgrounds and also translation difficulties. 

The last issue is the one about the practice of 

NGOs to do ñforum shoppingò so that there 

could be the possible violation of the ne bis in 

idem principle. 

At last, and perhaps the most problematic 

issue, is the real willingness of States to 

prosecute perpetrators: there could be the case 

that most powerful nations pressure other 

countries into leaving their nationals alone, so 

that we can talk about a ñselectiveò universal 

jurisdiction. Talking about PMCs the best 

example can be found in Iraq, where the 

security of the country was heavily dependent 

on contractors since 2007: this situation led to 

the promulgation of Acts that grant immunity 

to PMCsô members from Iraqi jurisdiction
9
.  

In most cases domestic legal system rely 

more on the vis attractiva of their criminal 

law: Italian criminal code, for instance, 

provides that prosecution is compulsory 

when: 

- The crime was committed by an Italian 

citizen; 

- The crime was committed against an 

Italian citizen; 

- The crime was committed in part in the 

Italian territory (either the beginning of 

the conduct or the final event). 

This is important if we read it bearing in 

mind the obligation, provided by Art. 146 

Gen. Conv. IV, of States to ñenact any 

legislation necessary to provide effective 

penal sanctions for persons committing, or 

ordering to be committed, any of the grave 

breaches of the present Convention”, which 

means that the legislator shall include in 

criminal codes those provisions, so that 

                                                 
8 Specific treaties between States often regulate this 
kind of duty of cooperation. 
9 See the Coalition Provisional Authority Order No. 
17 that granted immunity not only to foreign 
contractors but also to Iraqi personnel. The Act was 
particularly wanted by Bush administration. 
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domestic compulsory prosecution can be 

triggered for those crimes as well.
10

 

 

3. Corporate liability: is it possible? 

Due to the above reported issues about 

properly holding responsible PMCsô 

members, it seems to me that a possible 

solution could be providing the responsibility 

of companies themselves. This could have 

several advantages: in cases of difficulty in 

determining individual criminal 

responsibility, for compensation purposes, 

better establish an accountability system for 

IHL violations made by PMCs and also to 

create some deterrence in that sense
11

 

During the Rome Conference there was the 

proposal to extend ICCôs jurisdiction not only 

to ñnatural personsò (as stated in Art. 25 ICC) 

but also to corporations
12

, but was set aside 

for several reasons. First, many delegations 

raised the matter that even in their legal 

systems there was no concept of corporateôs 

liability, so that reaching an agreement on the 

subject was considered improbable. Another 

reason was that of complementarity: States 

wanted to avoid the Court to proceed against 

corporations because they were unable to 

prosecute them
13

. Furthermore, the argument 

                                                 
10 This, in contrast with the universal jurisdiction, 
×ÈÉÃÈ ÉÓ ÎÏÔ ÁÓ ȰÁÕÔÏÍÁÔÉÃȱ ÁÓ ÉÔ ×ÏÕÌÄ ÂÅ Á ÃÒÉÍÉÎÁÌ 
prosecution of domestic concern (at least in country 
where the penal action is mandatory). 
11 For instance, corporate liability may encourage 
ÓÈÁÒÅÈÏÌÄÅÒÓ ÔÏ ÂÅÔÔÅÒ ÃÏÎÔÒÏÌ ÃÏÒÐÏÒÁÔÉÏÎȭÓ 
activities. 
12

 Art. 23 of the draft stated: ñThe Court shall also have 

jurisdiction over legal persons, with the exception of 

States, when the crimes committed were committed on 

behalf of such legal persons or by their agencies or 

representatives.  

The criminal responsibility of legal persons shall not 

exclude the criminal responsibility of natural persons 

who are perpetrators or accomplices in the same 

crimes. 
13

 See Art. 17 (a) ICC “Unless the State is unwell or 

unable genuinely to carry out the investigation or 

prosecution”. Interestingly, Cassese argues that an 

inability to act includes cases where the national court 

is óóunable to try a person not because of a collapse or 

malfunctioning of the judicial system, but on account 

of legislative impediments, such as an amnesty law, or 

a statute of limitations, making it impossible for the 

national judge to commence proceeding against the 

suspect or the accusedò so that the complementarity 

argument seems to fade away. (Antonio Cassese, 

International Criminal Law, 2003). 

seems also to suggest that if a provision about 

corporations had been implemented, it would 

have been inconsistent with the obligation of 

States parties to start proceedings against 

corporations, if the case, where the States 

themselves didnôt recognise the concept of 

corporate liability. 

The articles about command responsibility 

(Art. 28 ICC) and, to some extent, joint 

criminal responsibility, can be useful 

instruments the Statute provides us, in order 

to at least extend the responsibility to 

superiors in charge. Yet, the former, while it 

is not so difficult in application relating to a 

military command chain, might pose some 

difficulties in terms of burden of proof when 

trying to argue a possible link between the 

perpetrator and (for instance) the degree of 

effective control of the chiefs of the 

corporation.  

In summon, it does not seem possible, under 

nowadays Statute, to prosecute PMCs as 

corporations.  

Nevertheless, since the approval of the 

Statute, the International Community seems 

to have become aware of the ever-growing 

importance of Transnational Corporations as 

international actors. Most States now 

recognise the concept of corporate criminality 

and, in my view, a step towards the 

improvement of criminal justice and the end 

of impunity would be an amendment to the 

Rome Statute. By doing this, not only there 

wouldnôt be any more inconsistency with the 

complementarity principle (cause of the more 

consent among States on the matter), but (and 

this could be a different interpretation of what 

stated above) also an opportunity for those 

States who havenôt yet, to ameliorate their 

legal systems by implementing the new ICC 

provisions. 

 

4. Conclusions. 

What we can conclude by this brief and 

surely not exhaustive overview is that, 

although PMCs are of ever-growing 

importance in carrying forward wartime tasks, 

there is not a clear legal framework about 

them. A new legal definition of mercenarism 

seems to be necessary. Then, the real concern 

is about constraining this legal vacuum also in 
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order to grant the right liability in case of 

commission of grave international crimes.  

We have seen there are many obstacles to 

contractorsô prosecution both at international 

level and before domestic jurisdictions: much 

more still depends on Statesô willingness and 

on their political interests.  

What in my view should be done is setting 

aside all those political issues and seriously 

giving a response to such problems. The best 

solution seems to permit ICC to establish its 

jurisdiction over these Corporations: this 

could be done in two ways. First, recognising 

the Courtôs universal jurisdiction: the most 

convincing argument, in my view, is that the 

latter infers directly from crimes, for their 

being of concern of all the International 

Community. Second, implementing in the 

Statute the possibility to prosecute the 

Corporations: by doing this not only there 

would a proper response to impunity and 

accountability of PMCs but, in my view, they 

would also change their behaviour since the 

company itself would have the interest not to 

permit the commission of crimes by its 

members
14

. 
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14 Moreover, holding accountable companies rather 
than only members, and letting ICC to prosecute 
them, would shift the responsibility from States to 
these actors. 
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